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where the facts were the same, but here was the additional fact that he had 
lied, abundantly proved, so that no violence need be done the doctrine of 
stare decisis. 

Life Insurance— Defense of Suicide.— Knights Templars' and Masons' 
Life Indemnity Co. v. Jarman, 104 Fed. 638.— A statute made suicide no de- 
fence to an insurance policy. Held, that suicide was used in its popular sense 
as comprehending all cases where the insured took his own life, whether while 
sane or insane. Sanborn, circuit judge, dissenting. 

There is a long line of authorities that support the dissenting judge. Man- 
hattan Lite Ins. Co. v. Broughton, 109 U. S. 121, is representative of that 
view, and it would seem that it is not entirely incorrect to apply a metaphysi- 
cal solution to problems like the present. Technically, suicide certainly implies 
an element of volition. See Hancock Mat. Life Ins. Co. v. Moore, 34 Mich. 45. 

Limitation of Actions — What Prevents Bar of Statute. — Phoenix 
Lumber Co. v. Houston Water Co., 59 S. W. 552 (Tex.).— Plaintiff com- 
menced his suit on a contract, within prescribed time. Afterward he amended 
his complaint, making it an action in tort, claiming that the same facts would 
sustain either action. Held, complaint setting up tort not having been filed 
within six years was barred. 

Bingham v. Talbot, 63 Tex. 273 ; Salt Co. v. Heide, 80 Tex. 349 ; McLane 
v. Belrin, 47 Tex. 502 ; and many other Texas cases are cited in support of the 
decision, but it is contrary to the purpose of the Statute of Limitations, which 
is to take away a remedy from those who do nothing toward the assertion of 
their rights within the prescribed time, and not to overreach by a mere techni- 
cality a man wno commences to prosecute his suit but makes a mistake as to 
the proper form of action. In Premo v. Lee, 56 Vt. 60, plaintiff sued in his 
own name before the expiration of the statute, and this suit, it was held, re- 
moved the bar as to a suit subsequently brought in his name as assignee, 
which was the proper form. 

Master and Servant — Defective Appliances— Question for Jury.— 
Great Northern Ry. Co. v. Kasischke, 104 Fed. 440. — A railroad coal 
shed had chutes that tripped automatically and let the coal into the tender. 
On a certain occasion one of these chutes refused to work, and plaintiff, being 
ordered, pulled it out. The coal came upon him and injured him. Held, that 
although the plaintiff knew of the defect he did not as a matter of law assume 
the risk from the defective chute. Sanborn, J., dissenting. 

The present question is a close one. The facts are such as to show some 
knowledge on the plaintiffs part of the defects in the chutes. That it was not 
absolute enough to take it out of the jury is not altogether clear. 

Process— Non-Resident — Enticing into State— Opportunity to Leave. 
-Olean St. Ry. Co. y. Fairmount Cons. Co., 67 N. Y. Supp. 165.— The 
president of a foreign corporation went to New York at the invitation of a 
creditor of the corporation to confer with the latter concerning a settlement of 
a matter in dispute. On their first meeting the president expressed his inability 
to settle the claim at the time. At this juncture a process-server stepped up 
and served a summons on the president in the creditor's action on the claim. 
Held, even in absence of evidence of fraudulent enticement, the service should 
be set aside, as the creditor was bound to give the president a reasonable op- 
portunity to leave the State after the termination of the conference. 
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This case goes one step further than those which hold that, in absence of 
crime, the courts will not permit such an unfair and inequitable method to en- 
force a civil process. Snelling v. Watrous, 2 Paige, Ch. 14 ; Beacom v. Rogers, 
79 Hun. 220. 

Physicians — Practicing without License — Osteopathy. — Little y. 
State, 84 N. W. 248 (Neb.). — A man practiced osteopathy without complying 
with a statute establishing a State Board of Health and prohibiting the prac- 
tice of "medicine, surgery and obstetrics" without a license. Held, liable to 
the penalty prescribed by the statute. 

The practice of osteopathy consists principally in rubbing and kneading 
portions of the bodies and manipulating the limbs of patients to remove the 
cause or causes of disease. The Court, taking a broad view of the question at 
issue, sought to carry out the legislative intent and effect the object of the stat- 
ute designed to protect the public. State v. Buswell, 58 N. W. 728, 24 L. R. A. 
69. The judges could see no reason why osteopathy should be distinguished 
from " Christian Science " treatment, and accordingly followed Eastman v. 
People, 71 111. App. 236. 

Street Railroads — Removal of Obstructions — Shade Trees. — Miller 
v. Detroit, Y. & A. A. Ry. Co., 84 N.W. 49 (Mich.).— A street railway com- 
pany, with the proper franchise to lay tracks, erect poles, etc., removed eleven 
shade trees without notice or compensation to owner. Held, liable for 
damages. 

The Court followed the principle laid down in Wyant v. Telephone Co., 47 
L. R. A. 497, viz: that a telephone company has the right to cut out the 
branches of trees along the public highway. It held accordingly that, a street 
railway not being an additional servitude, the company may remove all ob- 
structions, including shade trees, without compensation to the owner. Wilson 
v. Simmons, 36 Atl. 380 ; Dodd v. Traction Co., 57 N. J. Law 482. However, 
as the abutting owner has the title to shade trees adjoining his premises (Coo- 
ley, Torts, 318, 372; People v. Foss, 80 Mich. 559), he must have notice to 
remove obstructing trees, and reasonable time, before the municipality or any 
corporation may proceed to do so. Clark v. Dasso, 34 Mich. 86 ; Stretch v. 
Village of Cassopolis, 84 N. W. 51. The defendant failed to give such notice 
and was accordingly held liable for damages. 

Telephone Company— Action for Non- Feasance.— Levin et al v. 
Southwestern Telegraph & Telephone Co., 59 S. W. 303 (Tex.).— The 
appellant was expecting an important message over the wires of the appellee 
company, and was waiting in appellee's office to receive the same. The appel- 
lant desired to leave the office for a short time, and left word where he might 
be found. While he was absent, the message came. The appellee knew of the 
importance of the message, but made no effort to get the appellant, in conse- 
quence of which the latter suffered great pecuniary loss. Held, no action 
would lie. 

This case was decided as above on the ground that the appellee company 
had in no way agreed to serve the appellant in any capacity, nor to do any- 
thing for which it would be liable. The contract, if there was one, must have 
been inferential in character. Even granting this, no consideration was 
averred or proved, and hence no liability could attach. Telegraph Co. v. Hen- 
ry, 87 Tex. 160 ; Insurance Co. v. Davidge, 51 Tex. 249 ; Dodge v. Burdell, 
13 Conn. 170. 



